ARTICLE I

Self-Defense in Medical Malpractice:
How to Derail a Frivolous
Malpractice Lawsuit

Howard Smith, MD, MHA

Every physician in the United States has an 8.5% risk for a medical malpractice lawsuit each year. A patient who is
the victim of an adverse outcome understandably misconstrues an error of nature as a medical error and retains
an attorney who hires a medical expert. By using statistical significance, a complication that follows any medical
intervention can be validated as an error of nature or a medical error with 95% confidence, thus making the mal-
practice suit frivolous. Therefore, ensuring 18 words appear in a patient’s chart — “With the exception of random
occurrences, there is 95% confidence that this medical intervention is safe and effective” — a plaintiff medical
expert must demonstrate a statistically significant difference between the “incident risk” of a medical error rep-
resenting the medical intervention and the “background risk” of an error-of-nature representing the standard of
care. Statistical significance is a professional standard that any physician who professes to be a medical expert
should be able to determine.
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very year, a doctor has at least an 8.5% chance of
being sued for medical malpractice. Why? With
regard to medical procedures, complications are
inevitable.! Yet not all lawsuits are warranted; some
are frivolous.
Consider these three points:

1. Frivolous lawsuits allege that a random error of nature is
amedical error. Complications are the results of medical
errors or errors of nature. Because the standard of care
does not include medical error, any unfortunate outcome
following the standard of care can only be a random error
of nature.?

2. Standards of care are empirical. When a medical expert
describes a subtle difference between the standard of
care and a medical intervention, this does not neces-
sarily mean there was a departure from the standard of
care. Circumstances require calculated risks; a calculated
risk is not a medical error. Nevertheless, there is a subtle
difference between the standard of care and a medical
intervention.

3. Medical experts have codes of conduct and, like physi-
cians, are as accountable to medical principles as they
are to legal principles.?

EVOLUTION OF A
FRIVOLOUS LAWSUIT

A frivolous lawsuit arises when a patient who is the unfortu-
nate victim of an error of nature understandably holds the
physician responsible. The patient retains a personal injury
lawyer who operates on contingency fees. For these attor-
neys, even errors of nature have settlement values.

The attorney, in turn, hires a medical expert. The medical
expert prepares a certificate of merit, indicating that there is
a preponderance of evidence that the medical intervention
departs from the standard of care.

The doctor is served and contacts the insurance carrier,
which retains an attorney to represent the doctor. Defense
attorneys operate on billable hours; for them, cases have
equal value whether they have merit or don’t.

The defense attorney hires a medical expert who opines
that there is a preponderance of evidence that the medical
intervention does not depart from the standard of care. Pre-
ponderance of evidence is a principle set by the legal pro-
fession.? It has a level of confidence of 50% probability plus
a scintilla (a faint spark). If the scintilla is 1%, the opinion of
amedical expert has a 51% chance of being right and a 49%
chance of being wrong.
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Expert opinions have less to do with the validation of evi-
dence than with what best serves the interests of the lawyers
who hire them, which, for plaintiff attorneys, are contin-
gency fees and, for defense attorneys, are billable hours.

A medical expert, if so inclined, can intentionally mis-
represent a calculated risk as a departure from the standard
of care or vice-versa. Neither expert regards this as an exag-
geration because a scintilla beyond 50% is probability. It is
the lawyer who has the burden of proof or the charge to cast
doubt uponit.

THE IMPORTANCE OF
STATISTICAL SIGNIFICANCE

One principle set by the medical profession is statistical
significance.® Statistical significance provides statistical
validation regarding whether two variables are related or
if one is a result of random chance. Statistical significance
has a level of confidence of 95%, so statistical significance
indicates 95% confidence that a complication is an error of
nature or a medical error.

Any physician, especially one who professes to be a med-
ical expert, certainly should be able to determine statistical
significance. Before I embark on a medical intervention, I
predetermine statistical significance and record the follow-
ing 18 words in a patient’s chart: “With the exception of ran-
dom occurrences, there is 95% confidence that this medical
intervention is safe and effective.” These 18 words not only
verify informed consent, as I intended, but state the sine qua
non of statistical significance.

Should there be litigation, the standard mantras for med-
ical experts are: “There is a reasonable degree of medical
probability” or “more likely than not” These are the sine qua
nons for preponderance of evidence. However, by using the
18 words stated above in the medical record, I unequivo-
cally validate that there is no statistically significant differ-
ence between this medical intervention and the standard of
care. Left unsaid is that any complication that follows this
medical intervention can only be a random error of nature.

Although it remains for the plaintiff’s attorney to prove
that a complication is a medical error, the medical expert
must provide validity for that proof. Whether medical ex-
perts realize it or not, these 18 words have just raised the bar.
Preponderance of evidence is no longer enough when these
mantras stand in stark contrast to these 18 words, especially
when these 18 words are supported by science.

To allege a departure from a standard of care, a plaintiff
medical expert must demonstrate a statistically significant
difference between the “incident risk” of a medical error

resulting from this medical intervention and the “background
risk” of a random error of nature. It stands to reason that if
statistical significance is a professional standard, a certificate
of merit prepared by a medical expert should unequivocally
state, “There is 95% confidence that this medical intervention
departs from the standard of care and causes a mishap.”

CONCLUSION

As an obstetrician-gynecologist and no stranger to medical
malpractice litigation, I never realized the impact of these
18 words as a self-defense strategy, although I routinely
documented them in medical records. In 2005, I explained
statistical significance during a deposition® and shortly
afterward was dismissed with prejudice. In 2021, I insisted
that my attorney refer to these 18 words in answers to a
complaint. Shortly thereafter, the case was dismissed with
prejudice. I was one of 85,000 physicians sued for medical
malpractice during those two years. There is 95% confidence
that my dismissals with prejudice were not coincidences.” It
is for this reason that I share this self-defense strategy with
my colleagues. &&
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